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United States Court of Appeals for the 
District of Columbia 


1 Municipal Court of the District of'Coluiiibia 

No. 322,137 

Justus S. Wardell, Receiver of District National Bank, 

Wash., D. C., Plaintiff, 

V. 

H. Serkowich, Defendant. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the Municipal Court of 
the District of Columbia, at the City of Washing¬ 
ton, in said District, at the times hereinafter men¬ 
tioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 

2 Particulars of Demand 

Filed February 24,1936 

Washington, D. C., July 7, 1933 

—30— davs after date I promise to pay to the order of 
DISTRICT'national BANK, WASHINGTON, D. C. 
—TWO HUNDRED & FIFTY— Dollars, for value re¬ 
ceived with interest at the rate of 6 per cent per annum, 
until paid. Payable at the District National Bank of 
Washington, D. C. 

With an attorney’s fee in case payment .shall not be made 
at maturity. 

(S) H. SERKOWICH 

House Office Bldg, Old. 

Due August 7 36726 

Interest on $250.00 at the rate of 6% per annum from July 
7, 1933 . 
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Reasonable attorney’s fee, to be determined by the Court, 
in accordance wnth the provisions of the foregoing note 


Costs of this suit. 

(Signed) BRICE CLAGETT 

“ CHARLES E. WAINRIGHT 
Southern Building, 
Washington, D. C. 
Attorneys for Plaintiff. 

Affidavit of Merit 
Filed February 24,1936 
District of Columbia, ss : 

Norman R. Plamilton, being first duly sworn, deposes and 
says that he is the duly appointed, qualified, and acting re¬ 
ceiver of the District National Bank of Washington, D. C., 
having been appointed as such by the Comptroller of the 
Currency, pursuant to law, on November 6, 1933; that as 
such receiver he has just cause of action against the 
3 defendant, H. Serkowich, which is as follows: That 
heretofore, on, to-wit, July 7, 1933, the said defen¬ 
dant by his certain promissory note, now overdue, prom¬ 
ised to pay to the order of the said District National Bank, 
thirty days after date, the sum of Two Hundred Fifty Dol¬ 
lars ($250.00) but did not pay the same or any part thereof. 

And the plaintiff, Norman R. Hamilton, as receiver of 
District National Bank of Washington, D. C., is justly en¬ 
titled to recover of and from the said defendant, according 
to the particulars of demand hereto annexed and made a 
part hereof, exclusive of all set-offs and just grounds of 
defense, the sum of Two Hundred Fifty Dollars ($250.00) 
together with interest thereon at the rate of six per centum 
per annum from July 7, 1933, besides a reasonable attor¬ 
ney’s fee, in accordance with flie provisions of the said 
note, to be determined by this Court, and costs of this suit. 

(Signed) NORMAN R. HAMILTON 
Receiver 

Subscribed and sworn to before me, this 17th day of Feb¬ 
ruary 1936. 

(Signed) WM. C. LOOKER 
(Notary Seal) Notary Public, D. C. 




H. SERKOWICH, VS. JUSTUS S. WARDELL. 


3 


Memo. February 24, 1936, summons and copy issued. 
Returnable 3/8. Returned summons “Not found.” I 

Memo. April 9, 1936. Alias summons and copy issued. 
Returnable 5/4 “Not found.” 5/4. j 

Order Substituting Justus A. Wardell i 

Mins. 101, p. 316: | 

Dec. 29,1936: i 

It is ordered that Justus A. Wardell be and the same is \ 
hereby substituted as party plaintiff in place and stead of 
Norman R. Hamilton * • * . 

I 

j 

4 Memo. March 27, 1937. Alias summons and copy | 

issued. Ret. 4/20. Service acknowledged 4/16. | 

Memo. April 20, 1937. Appearance of T. F. Gowen filed | 
for defendant. | 

Memo. April 20, 1937. Continued April 28th for defen- I 
dant. I 

Memo. April 28, 1937. Continued May 10th for defen¬ 
dant. 

Memo. May 10,1937. Continued May 19th for defendant. 
Memo. May 19,1937. Continued May 26th for defendant. | 

Defendant’s Motion to Dismiss for Want of Prosecution \ 

Granted j 

Mins. 105, p. 169: ! 

Mav 26, 1937: I 

Upon motion of the defendant to dismiss this cause for 
want of prosecution, it is ordered that said motion be and 
the same is hereby granted. I 

Motion to Reinstate Cause \ 

Filed October 28, 1937. * 

I 

(See next page.) | 


I 

I 
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5 In the Municipal Court of the District of Columbia 

No. 322,137 

Justus S. Wardell, Receiver of District National Bank of 
Washington, D. C., Plaintiff, 

V. 

H. Serkowich, Defendant. 

Motion to Vacate and Set Aside Order of May 26,1937, Dis¬ 
missing Cause for Want of Prosecution, and to Revive 
Said Cause and to Reinstate Same on the Docket. 

Comes now the plaintiff herein, by his attorneys, and 
moves the Court to vacate and set aside the order of this 
Court of May 26, 1937, dismissing the cause for want of 
prosecution, and to revive said cause and reinstate the same 
on the docket, upon the grounds as hereinafter set forth: 

The action herein is on a promissory note signed by the 
defendant as maker and payable to the order of District 
National Bank of Washington, D. C. The action was insti¬ 
tuted February 24, 1936, and was returnable under the ini¬ 
tial summons on March 18, 1936. No service having been 
made on the defendant, an alias summons was issued April 
9, 1936, which was returnable May 4, 1936. No service was 
obtained on the defendant under this writ. On December 9, 
1936 Justus S. Warded, as Receiver of District National 
Bank, was substituted in the place of his predecessor, Nor¬ 
man R. Hamilton. On ISIarch 27,1937 pluries summons was 
issued, returnable April 20, 1937. On April 16, 1937 ap¬ 
pearance of Rossa I’’. Downing, as attorney for defendant 
herein, was filed. On April 20, 1937, the return day of the 
pluries summons, plaintiff, by one of his attorneys, Kahl K, 
Spriggs, appeared and asked for judgment, which was 
granted. However, after the call of cases Thomas F. Go wen. 
Esq., asked said counsel for plaintiff for a continuance, to 
which counsel consented, and the case was therefore con¬ 
tinued at the request of the defendant to April 28, 1937. No 
judgment, therefore, was entered for plaintiff. As a con¬ 
dition precedent to consent to such continuance, however, 
counsel for plaintiff, in accordance with the rules, 

6 required Thomas F. Gowen to enter his appearance 
for the defendant, which was done. Thomas F. 

Gowen is an associate of Rossa F. Downing. 
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On April 28,1937 the defendant, through counsel Rossa F. 
Downing, asked for a further continuance, prior to the call, 
of some thirty days for the stated purpose of taking some 
depositions. Said counsel for plaintiff suggested that an 
affidavit of defense should be filed before any attempt was 
made to take depositions, and refused to consent to a con¬ 
tinuance of thirty days, but did consent to a continuance to 
May 10, 1937, which was obtained in the usual course ob¬ 
taining as to consent continuances. 

On May 10,1937, a further continuance was requested by 
counsel for defendant upon the representation that such 
counsel were about to be engaged in a trial in the District 
Court of the United States for the District of Columbia, 
and the case was therefore continued for the defendant to 
May 19, 1937. 

On May 19, 1937 the case was continued for the defen¬ 
dant to May 26, 1937. 

On May 26, 1937, at a time when counsel for plaintiff was 
not present, counsel for defendant moved to dismiss said 
cause for want of prosecution, which was granted. 

At or about the time of the second continuance of this 
cause counsel for plaintiff, Kahl K. Spriggs, conferred with 
counsel for defendant, Rossa F. Downing, who stated, 
among other things, that he was doubtful whether the de¬ 
fendant could file an affidavit of defense which would be 
sufficient to withstand a motion for judgment, and that de¬ 
fendant was an accommodation maker. 

Bv letter dated Mav 19, 1937 the said Rossa F. Downing 
addressed a letter to the foregoing counsel for plaintiff, 
reading as follows: 

“May 19, 1937 

Kahl K. Spriggs, Esq., 

Attorney at Law, 

Southern Building, 

Washington, D. C. 

Re: Hamilton, etc., vs. Serkowich. 

Dear Mr. Spriggs: 

“I was present this morning in Judge Scott’s Court. The 
Serkowich case was called twice, and I took another con¬ 
tinuance to May 26. 
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“I would like to talk to you about this case. It is 
7 very peculiar. 

Sincerely, 

(Sird.) R. F. DOWNING” 

RFD:j 

According to the best recollection and belief of said coun¬ 
sel for plaintiff, he called the office of counsel for defendant 
and stated that he would be glad to talk with counsel about 
the case. 

Counsel for defendant did not talk with counsel for plain¬ 
tiff about the case at any time subsequent to May 19, 1937, 
nor until Friday, October 22, 1937. 

On May 26, 1937 counsel for defendant sought and ob¬ 
tained from this Court, acting through Hon. Judge Nathan 
Cayton, a dismissal of the above entitled cause on the 
ground of want of prosecution by the plaintiff. 

Said counsel for the plaintiff, not having received any 
word from counsel for defendant; not having received any 
affidavit of defense in the case, and counsel for defendant 
not having talked or made any effort to talk with counsel 
for plaintiff as referred to in the foregoing letter dated 
May 19, 1937, addressed and sent on June 22, 1937 a letter 
to counsel for defendant, as follows: 

“June 22, 1937 

Rossa F. Downing, Esquire 
515 Woodward Building 
Fifteenth and H Streets, N. W. 

Washington, D. C. 

Dear Mr. Downing: 

“Please let me know what your disposition is in the case 
of Hamilton, et al. vs. Serkowich. 

“I will be glad to talk with you about the case at any 
time and will appreciate your getting in touch with me as 
conveniently soon as you can as I want to leave on my vaca¬ 
tion by the first of July. 


KKS :DP 


Very truly yours,” 
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Counsel for defendant did not reply to the forei^oing let¬ 
ter, nor did he reveal that he had sought and obtained a 
dismissal of the cause, as aforesaid, on May 26,1937. 

On meeting counsel for defendant by chance in one 
8 of the corridors of the District Court of the United 
States for the District of Columbia on Friday, Oc¬ 
tober 22,1937, counsel for plaintiff suggested that the above 
entitled cause be set down for hearing and disposed of. 
For the first time counsel for defendant revealed that he 
had sought, and obtained, dismissal of the cause for want 
of prosecution on May 26,1937. 

Counsel for defendant later in the day discussed this case 
with counsel for defendant at the latter’s office. During 
the course of such discussions counsel for defendant de¬ 
clared he considered the cause herein “to be a fake”; that 
he was dealing with counsel for plaintiff “at arms length”, 
and was “out to beat him if he could”. 

Counsel for plaintiff was informed by counsel for defen¬ 
dant, and therefore says, that among the representations 
made to the Court on May 26, 1937 for the purpose of hav¬ 
ing this cause dismissed, was one that counsel for defen¬ 
dant thought that counsel for plaintiff did not desire to go 
on with the case, and that he did not desire to prosecute it. 
Counsel for plaintiff, as counsel for defendant well knew, 
or should have known, intended to prosecute the cause here¬ 
in to final judgment, and counsel for plaintiff extended the 
courtesies of continuance to counsel for defendant for the 
purpose of affording him full opportunity to present a de¬ 
fense, and savs that if it were the intention of defendant 
and his counsel not to present any defense, but to pursue 
the course as aforesaid, it was concealed from counsel for 
plaintiff; and further, that counsel for plaintiff was not 
present on May 26, 1937, for the reason that he was misled 
into believing that counsel for defendant would, in accor¬ 
dance wdth his letter dated May 19, 1937, talk with counsel 
about said cause, and that pending such conversation or 
discussion the case would either go to the files or be further 
continued by the defendant. 

It is believed, and therefore stated upon information and 
belief, that counsel for defendant did not reveal to the 
Court, nor was the Court apprised on May 26, 1937, that 
the defendant had sought and obtained the continuances as 
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aforesaid; had failed to file any affidavit of defense 
9 to the cause, and had failed to apprise the Court of 
his letter dated May 19, 1937, as aforesaid, nor were 
the other facts appearing of record in this cause brought to 
the attention of the Court by counsel, but on the contrary, 
the Court was led to believe that counsel for defendant had 
assurance from counsel for plaintiff that said cause was not 
to be further prosecuted, which was not the fact, as counsel 
for defendant well knew, or should have known. 

Said counsel for plaintiff had advised said counsel for 
defendant at the time of the second continuance herein that 
this case was prosecuted by a Receiver of a closed bank, 
and no considerations other than legal defenses could move 
counsel for the plaintiff in his actions in the cause. 

By virtue of the foregoing, the order of dismissal was ob¬ 
tained under such circumstances as should move the Court 
now to set the same aside and permit a trial on the merits, 
which would work no prejudice to the defendant, but the 
refusal of which would be to the great prejudice of the 
plaintiff and its said counsel. 

(Sgd) KAHL K. SPRIGGS 
Southern Building, 
Attorney for Plaintiff. 

District of Columbia, ss : 

Kahl K. Spriggs, being first duly sworn, deposes and 
says that he is one of counsel for plaintiff, and is the per¬ 
son mentioned in the foregoing motion; that he has read 
said motion and knows the contents thereof; that the mat¬ 
ters of fact stated therein as of personal knowledge are 
true, and those made as upon information and belief he be¬ 
lieves to be true. 

(Sgd) KAHL K. SPRIGGS 

Subscribed and sworn to before me, this 28th day of Oc¬ 
tober, 1937. 

(Sgd) MINE— G. CULTON 
(Seal) Notary Public 
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TO: ROSSA F. DOWNING, and 
THOMAS F. GOWEN, 

515 Woodward Building, 

Washington, D. C. 

10 Please take notice that the foregoing motion will 
be set for hearing before the Municipal Court of the 

District of Columbia, or one of the Judges thereof, on Wed¬ 
nesday, November 3, 1937, at 10 o’clock A. M., or as soon 
thereafter as counsel may be heard. 

(Sgd) KAHL K. SPRIGGS, 

Southern Building, 
Attorney for Plaintiff. 

Service of copy of the foregoing motion and notice is 
hereby acknowledged this 28 day of October, 1937. 

ROSSA F. DOWNING, 

Attorney for Defendant, 

11 In the Municipal Court of the District of Columbia 

No. 322,137 

Justus S. Wardell, Receiver of District National Bank of 
Washington, D. C., Plaintiff, 

vs. 

H. Serkowich, Defendayit. 

Affidavit 

District of Columbia, ss : 

H. Serkowich, being duly sworn deposes and says: 

That he is the defendant in the above-entitled cause. Af¬ 
fiant further states that for the past 10 years he has been 
a resident of the City of Washington, District of Columbia, 
and his business has been that of Industrial Consultant. 
At the time that suit was instituted he had an oflSce in the 
Barr Building, 910 17th Street, N. W. He was also con¬ 
sultant and adviser to several members of the Congress of 
the United States. His name frequently appeared in the 
daily press and was duly registered in the telephone and 
city directories. This suit was instituted on February 24, 
1936. An alias was issued on April 9,1936, and another on 
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March 27,1937. During all of this time defendant was pub¬ 
licly and notoriously living in this city. Having been ad¬ 
vised that this suit was pending he authorized Mr. Rossa F. 
Downing to accept service for him which he did on April 
16,1937. 

The history of this case is as follows: Some time prior 
to the execution of the promissory note dated July 7, 1933, 
which is the basis of the alleged cause of action set forth 
in this case he was interested in a purely friendly manner 
in one Afredo Salmaggi, a promoter of grand opera. The 
said Salmaggi had given a performance in the Auditorium 
in this city which proved to be quite a success, although this 
hall had been very little patronized much to the disappoint¬ 
ment of the Board of Directors and Stockholders of the 
Auditorium due to its acoustical imperfections which had 
been corrected by Salmaggi for the purposes of his concert. 
One of the executives of the Auditorium who also was the 
vice-president of the District National Bank entered into a 
contract or agreement, as the matter was explained to him, 
for a series of Grand Opera performances in said 
12 auditorium. Affiant says that it was agreed that the 
executive should raise about $1800.00 to promote the 
scheme. This affiant had no interest except friendship for 
Salmaggi in the scheme. Affiant was advised that the ex¬ 
ecutive assured Salmaggi that this could be accomplished 
without much difficulty, and he interested a third person 
in the project. On a certain occasion affiant met Salmaggi, 
the executive and the third party in the District National 
Bank, and it was there agreed that the sum of $250.00 
should be advanced by the aforesaid executive to Mr. Sal- 
maggi to cover advertising and other small expenses. The 
executive produced $250.00 which he handed to the affiant. 
Affiant thereupon said: “You are lending this money to 
the Salmaggi Opera Producing Company and not to me”, 
and the executive said: “Sign this Mr. Serkowich as this 
is just a memorandum for a few days when we will have 
the rest of the money and this will be taken up” out of the 
balance of the money to be procured. Affiant signed a 
paper, it being distinctly understood that he was in no way 
to be held responsible. The money was handed directly to 
Mr. Salmaggi, and affiant never received any part of it 
directly or indirectly. Some little time after this conversa- 
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tion affiant was advised that the executive had refused to 
go on with his agreement. Whereupon, the executive asked 
affiant to sign another paper which he did on the represen¬ 
tation of the executive that the matter would be “fixed up 
with Salmaggi some way or other”. Affiant is advised that 
the original contract having been repudiated by the execu¬ 
tive the second note or memorandum was without consider¬ 
ation. 

Affiant never heard anything more from the transaction 
until the fact was incidently brought to his attention that 
a Deputy United States Marshal was trying to locate him. 
AVhereupon he requested Mr, Downing to enter his appear¬ 
ance for him, which he did as above stated. In the mean¬ 
time the President of the United States declared a Bank 
Holiday on the 5th day of March, 1933. A Conservator was 
appointed on March 14, 1933, and a Receiver on November 
6, 1933. 

(Sgd) H. SERKOWICH 

Subscribed and sworn to before me this 2nd day of No¬ 
vember, 1937. 

(Sgd) MARY E. AVALDRON 
(Notarial Seal) Notary Public, D, C. 

13 In the Municipal Court of the District of Columbia 

No. 322,137 

Justus S. Wardell, Receiver of District National Bank of 
Washington, D. C., Plaintiff, 

V. 

H. Sekkowich, Defendant. 

Affidavit 

District of Columbia, ss : 

Rossa F. Downing, being duly sworn deposes and says; 

That he is attorney for the defendant in the above-en¬ 
titled cause; that at the request of the defendant he on the 
16th day of April, 1937, accepted service for the defendant. 
By mutual consent there were several continuances. In the 
meantime affiant had several talks with the attorney for the 
plaintiff, in which he discussed what he then believed to be 
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and believes now, the injustice of endeavoring to tack this 
indebtedness upon this defendant and he went into more or 
less detail with counsel in regard to the facts, giving him 
directly to understand that he was dealing with him at arms 
length, and that he would defeat this case if he could legally 
do so. The Statute of Limitations in this case would have 
expired on July 7,1935; yefsuit was not entered until Feb¬ 
ruary 24, 1936, and service was never had on defendant al¬ 
though he was conspicuously residing in this city. Before 
this case came on for trial the Statute of Limitations had 
run in favor of everybody else connected with it. It is also 
a fact that Mr. Salmaggi is a resident of the State of New 
York and seldom, if over, visits Washington. The Bank is 
insolvent. 

In due course this case was continued to May 19, 1937. 
Counsel for the defendant appeared in Court before Judge 
Scott. When the case was called counsel consented that 
action thereon may be passed for the time being in order 
to allow plaintiff’s attorney further time to come into 
Court. The case was called a second time. Thereupon 
counsel for the defendant announced to the Court that in 
view of the absence of counsel for the plaintiff he would 
consent to a continuance. This request was granted, and 
counsel for the defendant paid for the continuance. The 
case was continued to May 26,1957. On the same day, that 
is to say. May 19, 1937, counsel for the defendant 
14 wrote a letter to counsel for the plaintiff, notifying 
him that the case had been continued to May 26th. 
This communication was received by counsel as appears 
from his affidavit filed herein. On May 26th affiant ap¬ 
peared in the ^lunicipal Court before Judge Cay ton to 
whom the case had been assigned. The case was called in 
due order. Affiant represented to the Court that counsel 
for the defendant was not present, and requested that it be 
passed for a while. Later the case was called a second time. 
Thereupon affiant called the attention of the Court to the 
absence of defendant’s counsel. The Court examined the 
papers, and asked affiant what he wanted done about it. 
Counsel said “I would like to have it dismissed”. There¬ 
upon the Court suggested that he sit around for a while 
longer which affiant did. Finally while a case was on trial 
the Court observing affiant’s presence said: “You may go. 


H. SEBKOWICH, VS. JUSTUS S. WABDELL. 


13 


I will dismiss the case for want of prosecution”, and the 
docket shows such action was taken. 

On June 22, 1937, plaintiff’s counsel wrote affiant as set 
forth in his affidavit. Affiant denies that any communica¬ 
tion by ’phone or otherwise was ever made to him or any¬ 
one connected with his offico by counsel for the plaintiff ex¬ 
cept and until the letter of June 22, 1937. Under all the 
circumstances of the case, affiant felt under no obligation 
to further communicate with opposing counsel, and no ef¬ 
fort was ever made to ascertain what disposition had been 
made of the case. Thereafter affiant never heard anything 
more from plaintiff or his counsel in regard to the case un¬ 
til the 22nd day of October, 1937. Affiant respectfully sub¬ 
mits that this Court has no jurisdiction to set this judg¬ 
ment aside, the term having duly elapsed. 

On page 4 of the affidavit of Kahl K. Spriggs he states as 
follows: 

“Counsel for plaintiff was informed by counsel for de¬ 
fendant, and therefore says, that among the representa¬ 
tions made to the Court on May 26, 1937 for the purpose 
of having this cause dismissed, was one that counsel for 
defendant thought that counsel for plaintiff’ did not desire 
to go on wdth the case, and that he did not desire to prose¬ 
cute it”. 

Affiant states positively that no such statement was ever 
made to the Court. Counsel for the defendant says that 
on October 22, 1937, after the interview in the Courthouse, 
he did say to counsel for the plaintiff that in view of the 
fact that he had not appeared when the case was called 
twice, although he had due notice, that he did not in- 
15 tend to prosecute the case, but no such statement was 
ever made to the Court or anybody else. 

(Sgd) ROSSA F. DOWNING 

Subscribed and sworn to before me this 2nd day of No¬ 
vember, 1937. 


(Notarial Seal) 


(Sgd) MARY E. WALDRON. 

Notary Public, D. C. 
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16 Memo. 11-3-37. Continued November 8th by the 
Court. 

Memo. 11-8-37: Motion to vacate Order of May 26, dis¬ 
missing cause for want of prosecution argued before Judge 
Nathan Cayton and submitted. 

Order Granting Plaintiff's Motion to Set Aside and Vacate 

Order of Dismissal. 

Mins. 110, p. 284, 

December 8,1937: 

Upon motion of the plaintiff to vacate and set aside the 
order of dismissal entered herein May 26, 1937, and to re¬ 
vive the said cause and reinstate the same on the docket, 
it is ordered that said motion be and the same is hereby 
granted. Whereupon the defendant notes an exception. 

Writ of error issued December 23, 1937, by Court of Ap¬ 
peals of the District of Columbia and attached hereto. 

17 United States of America, ss: 

The President of the United States, 

To the Honorable Nathan Cayton, Judge of the Munici¬ 
pal Court of the District of Columbia, Greeting: 

BECAUSE in the record and proceedings, as also in the 
rendition of the judgment of a plea which is in the said 
Municipal Court, before you, between Justus S. Warded, 
Receiver of District National Bank of Washington, D. C., 
Plaintiff, and H. Serkowich, Defendant, No. 322,137, a mani¬ 
fest error hath happened, to the great damage of the said 
Defendant as by his complaint appears. We being willing 
that error, if any hath been, should be duly corrected, and 
full and speedy justice done to the parties aforesaid in this 
behalf, do command you, if judgment be therein given, that 
then, under your seal, distinctly and openly, you send the 
record and proceedings aforesaid, with all things concerning 
the same, to the United States Court of Appeals for the Dis¬ 
trict of Columbia, together with this writ, so that you have 
the same in the said Court of Appeals, at Washington, 
^nthin 20 days from the settling of the bill of exceptions, 
or within such additional time after the expiration of the 
20 days as the court below or a judge thereof for sufficient 
cause shall allow; that the record and proceedings afore- 
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said being inspected, the said Court of Appeals may cause 
further to be done therein to correct that error, what of 
right and according to the laws and customs of the United 
States should be done. 

WITNESS the Honorable D. Lawrence Groner, Senior 
Associate Justice Presiding, of the said Court of Appeals, 
the 23rd day of December, in the year of our Lord one thou¬ 
sand nine hundred and thirty seven. 

MONCURE BURKE 

(Seal) Clerk of the United States Court of 

Appeals for the District of Co¬ 
lumbia. 

Allo-wed by D. Lawrence Groner, Associate Justice of the 
United States Court of Appeals for the District of Co¬ 
lumbia. 

Endorsed on back: Filed Dec 23 1937 Municipal Court 
District of Columbia 

18 In the Municipal Court of the District of 

Columbia 

No. 322,137 

Norman R. Hamilton, Receiver of District National Bank 
of Washington, D. C., (Justus A. Wardell substi¬ 
tuted), Plaintiff, 

vs. 

H. Serkowich, Defendant. 

Assignment of Errors 

1. The Court erred in granting the Motion of plaintiff 
of December 8, 1937, vacating and setting aside the order 
of May 26, 1937, dismissing this cause for want of prosecu¬ 
tion. 

ROSSA F. DOWNING, 

Attorney for Defendant, 

515 Woodward Building, 
Washington, D. C. 

Service of a copy of the above Assignment of Errors is 
acknowledged this 28th day of December, 1937. 

KAHL K. SPRIGGS B 

Attorney for Plaintiff 
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19 In the Municipal Court of the District of 

Columbia 

No. 322,137 

Normax R. Hamilton, Receiver of District National Bank 
of Washington, D. C., (Justus A. Wardell substi¬ 
tuted), Plaintiff, 

V. 

H. Serkowich, Defendant. 

Designation of Record 

The Clerk of the Municipal Court of the District of Co¬ 
lumbia is hereby directed to include in the record for re¬ 
view on writ of error issued by the United States Court of 
Appeals for the District of Columbia, December 23, 1937, 
the following documents and proceedings, viz: 

1. Particulars of Demand and Affidavit of Merit—filed 
February 24,1936. 

2. Memo. February 24, 1936, summons and copy issued. 
Returnable 3/18. Returned summons “Not fd.” 

3. Memo. April 9, 1936. Alias summons and copy is¬ 
sued. Returnable 5/4 “Not fd.” 5/4. 

4. Memo. December 29, 1936. It is ordered by Justus 
A. Wardell be substituted as party plaintiff in place of 
Norman P. Hamilton. M 101-316. 

5. Memo. March 27, 1937. Alias summons and copy is¬ 
sued. Ret. 4/20. Service acknowledged 4/16. 

6. Memo. April 20, 1937. Appearance of T. F. Gowen 
filed for defendant. 

7. Memo. April 20, 1937. Continued April 28th for de¬ 
fendant. 

8. Memo. April 28, 1937. Continued May 10th for de¬ 
fendant. 

9. Memo. May 10, 1937. Continued May 19th for de¬ 
fendant. 

10. Memo. May 19, 1937. Continued May 26th for de¬ 
fendant. 

11. Memo. May 26, 1937. Defendant’s motion to dis¬ 
miss for want of prosecution granted. M 105-169. Copy 
minutes. 

12. Memo. October 28, 1937. Motion to reinstate cause 
filed. Set 11/3. Copy original motion in record. 
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13. 11/3/37. Affidavits of H. SerkowicJi, defen- 
20 dant, and Rossa F. Downing- filed. Copy into rec¬ 
ord. 

14. 11/3/37. Memo. Continued November 8th by the 
Court. 

15. Memo. November 8, 1937. Motion to vacate Order 
of May 26 dismissing cause for want of prosecution argued 
before Judge Nathan Cayton and submitted. 

16. Memo. 12/8/37. Plaintiffs’ motion to set aside and 
vacate order of dismissal entered herein 5/26/37 and to 
revive said cause and reinstate cause on the docket ordered 
granted. Defendant notes an exception. Copy Minutes 
110-284. 

17. Notice of Order of United States Court of Appeals 
for the District of Columbia allowing writ of error. 

18. Assignment of errors. 

19. This Designation of record. 

20. Minute entry extending time within which to file rec¬ 
ord in Court of Appeals of D. C. and affidavit supporting 
reason therefor. 

ROSSA F. DOWNING, 

Attorney for Defendant, 

515 Woodward Building, 
Washington, D. C. 

Service of a copy of the foregoing Designation of Record 
is acknowledged this 28th day of December, 1937. 

KAHL K. SPRIGGS B 

Attorney for Plaintiff. 

Order Extending Time Within Which to File Transcript of 
Record in Court of Appeals 

MINS. 110, p. 391, 

January 18, 1938: 

Upon motion of defendant, it is ordered that the time for 
the filing of the transcript of record in the Court of Ap¬ 
peals be, and the same is hereby extended to January 25, 
1938. 
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21 Municipal Court of the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Blanche Netf, Clerk of the Municipal Court of the Dis¬ 
trict of Columbia, hereby certify the foregoing pages, num¬ 
bered from 1 to 20, both inclusive, to be a true and correct 
transcript of the record, according to direction of counsel 
herein filed, copy of which is made part of this transcript, 
in Cause, At Law, No. 322,137, wherein Justus S. Warded, 
Receiver of District National Bank of Washington, D. C., 
is plaintifif, and H. Serkowdch, is defendant, as the same 
that remains upon the files and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 25th day of January, 1938. 

BLANCHE NEFF 

(Seal) Clerk 

Endorsed on Cover: No. 7098. H. Serkowich, Plaintiff 
in Error, vs. Justus S. Warded, Receiver of District Na¬ 
tional Bank of Wash. D. C. United States Court of Ap¬ 
peals for the District of Columbia Filed Jan 25 1938 Mon- 
cure Burke, Clerk 





IN THE 


United States Court of Appeals for the 
District of Columbia 


• \pp''ALS FOP the: 
r:ct or colu v.bi a 


January Term^IqSo. 

TlLciJ iVAV i - i933 


r <'7 


No. 7098. L‘J- 

o 

. _ CLERK 


H. SERKOWICH, 

Plaintiff in Error, 

Vs. 

JUSTUS S. WARDEIuL, Receiver of District 
National Bank of iWashington, D. C., 
Defendant in Error. 


BRIEF OF PLAINTIFF IN ERROR. 

i 

I 


ROSSA F. DOWNING, 
THOMAS F. GOWEN, 

HILDA MARIE .JACKSON, 
Attotneys for Plaintiff in Error. 


BATAVIA TlMCSl LAW PRINTCPS* 

BATAVIA^ N.Y. 

CHARLES W. WARDEN. WASHINGTON RCFRESCNTATIVC. 
TOWER RUILDING 


I 










SUBJECT INDEX 


PAGE 

Statement of Facts. 1 

Assignment of Errors. 7 

Argument . 8 

Court had no power to reinstate case after ex¬ 
piration of term. 8 

Inherent Right of Courts to Dismiss. 20 

Citations 

Cases: 

Alabama Hotel Co. v. J. L. Mott Iron Works, 86 

Fla. 608; 98 So. 825.12 

Booth V. Arnold, 27 App. D. C. 287 . 18 

Cairo Brewing Co, v. Hogg, 141 Mo. App. 391; 

125 S. W. 831. 11 

City of Manning v. German Insurance Company, 

107 Fed. 52..'. 12 

Carmody y. Simpson-Sulliyan Co., 44 App. D. C. 

39 ..!. 18 

Craighill y. Ford, 127 Cal. App. 661; 16 P. (2d) 

343 .20,22 

Colorado Eastern Railway Co. v. Union Pacific 

Railway Co., 94 Fed. 312. 22 

Dayis y. Northern Pac. Ry. Co., 179 Minn. 225, 

229 N. W. 86. 21 

Dobbin y. Thomas, 26 App. D. C. 157. 17 

Farcheimer y. Tarble, 23 Fla. 99; 1 So. 695. 12 

Fidelity and Deposit Company of Maryland y. 

Hurley, 63 App. D. C. 377, 72 F. (2d) 927_ 10 

First National Bank of Houston et al. y. Fox et 
al., 121 Texas 7, 39 S. W. (2d) 1085. 23 



















11 . 


PAGE 

Gray v. Ames, 220 Ill. 251, 77 N. E. 219. 12 

Gleason v. Hoeke, 5 App. D. C. 1. 17 

Gray et al. v. Times-Mirror Co., 11 Cal. A. 155; 

104 P. 481. 23 

Hall el al. v. City of Austin, 31 Tex. Civ. App. 

626;73S. W. 32. 21 

Harris v. Dickinson et al., 132 Cal. App. 448, 23 

P. (2d) 68. 22 

Jones V. Jones, 63 App. D. C. 373. 17 

Lawrence v. Hammond, 4 App. D. C. 467. 17 

Laundry Co. v. Miller, 26 App. D. C. 230. 17 

Lieb V. Lager et al., 49 P. (2d) 887, 9 Cal. App. 

(2d) 324 . 21 

McCarthy v. McCarthy, 20 App. D. C. 195. 17 

Nuckolls V. Irwin, 2 Neb. 60. 12 

Phillips V. Santa Ana Times (California) 63 P. 

(2d) 838 . 19 

R. L. Polk & Co. V. Smolik, 44 App. D. C. 55_9,10 

Rollow V. Frost and Saddler et al., 54 Okla. 578; 

154 P. 542. 12 

Raine v. Elinor, et al., 39 Nev. 365; 158 P. 133, 

134 . 22 

Sedgwick v. Dawkins, 16 Fla. 198. 12 

Sibbold V. U. S., 12 Peters 488. 9 L. Ed. 1169. .10,13 
State ex rel. Crocker v. Chillingworth, Judge, et 

al., 106 Fla. 323, 143 So. 346. 11 

Steinbauer v. Bondesen, et al., 125 Cal. App. 419, 

14 P. (2d) 106. 22 

Taliaferro v. Carter, et al., 63 App. D. C. 304... 8 

Tubman v. B. & 0. Railroad Co., 190 U. S. 38; 

47 L. Ed. 946. 8 

U. S. V. 1,621 Pounds of Fur Clippings, 106 Fed. 

163 . 10 




















III. 


PAGE 

Wilson’s Admr. v. DeLoach, ei al., 123 Ky. 393; 

96 S. W'. 514. 12 

Zemurray v. Kilgore, 177 So. 714 (Florida)_ 12 

Statutes, etc.: 

Rule 6, Municipal Court.15,16,19 

Rule 16 (Rule 73, Upper Court).16,18 

18 C. J. 1191, Sec. no. 20 









IN THX 


United States Court of Appeals for the District 

of Columbia 


January Term, 1938. 


No. 7098. 


H. SERKOWIOH, 

Plaintiff in Error, 
vs. 

JUSTUS S. WARDELL, Receiver of District 
National Bank of Washington, D. C., 
Defendant in Error. 


BRIEF OF PLAINTIFF IN ERROR. 


Statement of Facts. 

This case comes up on writ of error to the Municipal 
Court to review an order of that Court setting aside 
a previous order dismissing the case of Wardell vs. 
Serkowich for want of prosecution. 

On February 24, 1936, there was filed in the Munici¬ 
pal Court of the District of Columbia by Norman R. 
Hamilton, Receiver for the District National Bank of 
Washington, D. C., suit on a promissory note dated 
July 7, 1933, against H. Serkowich for the sum of 



$250.00 with interest at six per cent from the date of 
the note (July 7,1933) and an attorney’s fee. On De¬ 
cember 29, 1936, Justus S. Wardell was sulxstituted 
for Norman R. Hamilton. This suit was filed two 
years, seven months and seventeen days after date of 
the note. The note copied as a Particulars of Demand 
(R. p. 1) gives the address of the maker as “House 
Office Building Old”. This has been Mr. Serkowich’s 
place of business for years. On March 18, 1936, sum¬ 
mons was returned “Not Found”, and on April 9 of 
the same year an alias was issued w’hicli was also re¬ 
turned “Not Found” and on March 27, 1937, another 
alias was issued returnable April 20, 1937. On March 
16, 1937, service was accepted by R. F. Downing, at¬ 
torney at law by direction of defendant. ThroughoiUt 
this brief the plaintiff in error will be called the de¬ 
fendant and the defendant in error the plaintiff. From 
the date of filing, February 24, 1936, to acceptance of 
service, April 16, 1937, defendant was carrying on im¬ 
portant and w’ell knoum matters of business at the Old 
U. S. House of Representatives Office Building, and 
had an office in the Barr Building in this city, and his 
name w^as duly registered in the telephone and city 
directories. It is worthy of notice that the note itself 
gives his address as “House Office Bldg. Old”, and it 
is apparent from this record that after this bank had 
been closed by order of the President, the Conservator 
procured the note in suit as a renewal, showing that the 
officers knew where to reach him. It should also not be 
overlooked that as soon as he discovered there was a 
subpoena out for him, he entered his appearance. He 
-was not evading service. On April 20, 1937, Mr. T. 
F. Go wen, an associate of Mr. Downing’s also entered 
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appearance for the defendant on the return day of 
the writ, on which date the case was continued for the 
defendant to April 28th; later to May the 10th; later to 
May 19th and again to May 2dth. On May 19, the de¬ 
fendant, through his counsel, appeared before Judge 
Scott to whom the case was assigned (R. p. 12). When 
the case was called by consent of defendant’s counsel 
it was passed tor the time being in order to allow'the 
attorney for plaintiff to come into Court. Then it was 
called a second time. Counsel for the defendant took 
a continuance to May 26, 1937. On the same day, that 
is to say. May 19,1937, counsel for the defendant wrote 
the following letter to counsel for the plaintiff (R. 
p. 5): 

“May 19,1937. 

“Kahl K. Spriggs, Esq., 

Attorney at Law, 

Southern Building, 

Washington, 1). C. 

Re: Hamilton, etc. vs. Serkowich. 

“Dear Mr. Spriggs: 

“I was present this morning in Judge Scott’s 
Court. The Serkowich ease was called twice, and 
I took another continuance to May 26. 

“I would like to talk to you about this case. It 
is very peculiar. 

Sincerely, 

(Sgd) R. F. DOWNING”. 

RFD: j 

No response of any kind was received from this letter. 
The case came on for hearing before Judge Cayton on 
May 26, 1937. Counsel for the defendant was present 
in Court when the case was called in due order (R. p. 
12), but counsel for the plaintiff was not present, this 
being the second time he failed to respond to the call. 
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At the request of counsel for the defendant the ease 
was passed for the present to allow for appearance of 
opposing counsel. Later it was called a second time. 
Thereupon counsel for the defendant called the at¬ 
tention of the Court to continued absence of plaintiff’s 
counsel. The Court then e.xamined the pa])ers (R. pp. 
12, 13) and asked counsel for defendant what he want¬ 
ed to do about it, to which counsel for defendant re¬ 
plied “I would like to have it dismissed”. The Court 
then suggested that counsel for the defendant wait 
around for a while longer which he did. Finally while 
a case was on trial the Court observing counsel for the 
defendant's presence said “You may go. I will dis¬ 
miss the case for want of prosecution”, and the record 
(p. 16) shows this action of the Court as follows: 

“May 26, 1937. Defendant's motion to dismiss 
for want of prosecution granted. M 105-169.” 

Nothing was ever heard from counsel for the plaintiff 
until on or about June 22, 1937, when he wrote the fol¬ 
lowing letter to counsel for the defendant, which was in 
due course of the mail received (R. p. 6): 

“June 22, 1937. 

“Rossa F. DowTiing, Esquire, 

515 Woodward Building, 

Fifteenth and H Streets, N. W., 

Washington, D. C. 

Dear Mr. Dowming: 

“Please let me know what your disposition is in 
the ease of Hamilton, et al. vs. Serkowich. 

“I will be glad to talk with you about the case 
at any time and will appreciate your getting in 
touch with me as conveniently soon as you can as 
I want to leave on my vacation by the first of July. 

Verv truly vours,” 


KKS :DP 










5 


Counsel for the defendant made no reply. The term of 
the Court expired on June 30, 1937, and counsel for 
the defendant heard nothing from counsel for the 
plaintiff until the 22nd day of October, 1937, when they 
casually met in the court house. Except for the letter 
of June 22, 1937 (R. p. 6), until the 22nd day of Octo¬ 
ber, 1937, no word by telephone, writing or otherwise 
ever came to counsel for the defendant or his office or 
anyone connected with it, and counsel for the defend¬ 
ant (R. p. 13) felt under no obligation to further com¬ 
municate with his adversary. On Octol>er 28, 1937, a 
motion (R. p. 16) was made to reinstate the cause, and 
on November 8,1937, upon affidavits filed, reference to 
which is hereby made, the case was submitted to Judge 
Nathan Cayton, after argument. On December 8, 
1937, the motion to vacate was granted to which action 
of the Court the defendant noted an exception. 

The background of this case, as set forth in the vari¬ 
ous affidavits, is deemed bv the defendant to be of great 
importance. It ai)pcars that the defendant had been 
for 10 years prior to the institution of this suit a resi¬ 
dent of this District, maintaining an office in the Ban- 
Building, and he was very active in Congressional and 
local matters. (See affidavit of defendant on pp. 9-11.) 
For some time prior to the execution of the note of 
July 7,1933, he was interested in a purely friendly way 
in one Salmaggi, a promoter of grand opera. Prior 
to the execution of the note by the defendant, the Vice- 
President of the District National Bank, who was also 
a director in the corporation which owned and operated 
“the auditorium in this city”, personally interested 
Salmaggi in the giving of a series of operas in the audi¬ 
torium. As a result an agreement was entered into be> 
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tween Salmaggi and tlie V'ice President for the carry¬ 
ing out of this enterprise. It was agreed that the Vice 
President should raise $1800.00 to promote the scheme, 
but Salmaggi demanded an immediate payment of 
$250.00 for ready use in advertising and incidentals. 
Accordingly it was agreed between the Vice President 
and Salmaggi that the sum of $250.00 should be ad¬ 
vanced on account by the Vice President to Salmaggi. 
In pursuance to this agreement on a certain occasion 
in the office of the Vice President of the District 
National Bank, there Iwing present the Vice Presi¬ 
dent, Mr. Salmaggi and the defendant, the Vice Presi¬ 
dent produced the $250.00, which he handed to the de¬ 
fendant. The defendant refused to accept it, saving, 
“You are lending this money to the Salmaggi Opera 
Producing Company and not to me”. The executive 
said “Sign this ^Ir. Serkowich as this is just a memor¬ 
andum for a few days when we will have the rest of 
the money and this will be taken up”. Defendant 
signed the paper, it being distinctly understood that 
he was in no way to be held responsible. It turned out 
to be a note in which the District National Bank was 
payee. The money was handed direct to Salmaggi, and 
defendant never received any part of it. Later the 
Vice President refused to go on with the agreement, 
whereupon he asked defendant to sign another paper 
which turns out to be the note in issue. This he did on 
the representation of the Vice President “that the 
matter would be fixed up with Salmaggi some way or 
other”. At the time the original agreement was made, 
and the original note signed, the District National 
Bank was a going concern and apparently solvent, but 
on !March 5, 1933, by order of the President of the 
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United States the bank was closed. A conservator was 
appointed on March 14, 1933, and on November 6, 
1933, it went into the hands of a receiver who was the 
plaintiff in this case. 

Shortly after the appearance of counsel for the de¬ 
fendant in the ^Municipal Court this record shows (R. 
pp. 11, 12 and 13) that the respective counsel had a 
talk in which the merits of the cause# were freely dis¬ 
cussed. Counsel for the defendant protested against 
the injustice (R. p. 12) of endeavoring to tack this 
indebtedness upon the defendant, going into detail 
with him in regard to the facts substantially as herein 
set forth. Further defendant’s counsel gave plain¬ 
tiff’s counsel distinctly to understand that they were 
dealing with each other at arm’s length, “and that he 
would defeat this case if he could legally do so” (R. p. 
12). No suggestion of any kind of a settlement of 
this case other than the principal sum of $250.00 ^vith 
interest from July 7, 1933, to date (nearly five years 
now) together with attorney’s fee, was ever suggested 
by counsel for the defendant as appears from the af¬ 
fidavit of counsel for the plaintiff (R. p. 8) which 
states as follows: “that this case was prosecuted by a 
Receiver of a closed bank, and no considerations other 
than legal defenses could move counsel for the plain¬ 
tiff in his actions in the cause”. 


Assignment of Errors. 

“1. The Court erred in granting the Motion of 
plaintiff of December 8, 1937, vacating and setting 
aside the order of May 26, 1937, dismissing this cause 
for want of prosecution”. 
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ARGUMENT. 

Court had no power to reinstate case after expira¬ 
tion of term. 

Tuhman vs. B. S 0. Railroad Co., 190 U. S. 38; 47 L. 
Ed. 946: 

“The declaration in this case was filed ^larch 
26, 1895, and several demurrers were interposed 
thereto until the following June. August 6, 1901, 
the case was dismissed for want of Prosecution. 
After tlie term at which this judgment was enter¬ 
ed had expired and on May 19, 1902, plaintiff 
made a motion to set it aside and the motion was 
denied”. * • * * • (This case came up on appeal 
from the Court of Appeals of the District of .Co¬ 
lumbia, 20 App. D. C. 54.) 

“In its opinion the Court of Appeals said among 
other things, that ‘the motion to vacate was not 
made until after the lapse of more than two terms 
of the Court in which the original judgment was 
entered. It is not shown that there was any fraud 
or surprise in procuring the judgment of dismis¬ 
sal of the action by the Court’. The Court of 
Appeals and the Supreme Court of the District 
obviously agreed in this finding, and a careful ex¬ 
amination of the record affords no basis for ques¬ 
tioning the conclusion, if it were permissible for 
us to do so. The general rule is that a final judg¬ 
ment cannot be set aside on application made after 
the close of the tenn at which it was entered by 
the Court which rendered it, because the Ciise has 
passed beyond the control of the Court. Bronson 
vs. Schulten, 104 U. S. 410, 415, 26 L. Ed. 797, 
799, Phillips v. Neglev, 117 U. S. 665, 29 L. Ed. 
1013”. 

Taliaferro vs. Carter, et al., 63 App. D. C. 304: 

This case was decided on June 18 , 1934 , and the 
same rules were in force in the Municipal Court as are 
today. 
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“Defendant in error was duly summoned and 
appeared on the return day of ^e summons, but 
at their request a continuance was g^ranted and the 
case set for trial April 4, 1932. On that day they 
failed to appear and without objection on the 
part of plaintiff in error the wise was continued to 
April 2ist. On that day defendant in error a^ain 
failed to appear and on motion of plaintiff in 
error wise was set down for trial on May 19, 1932. 
On May 19th plaintiff in error appeared in Court 
with his witnesses and on calling of the case de¬ 
fendants in error not responding the case was 
tried and judgment entered against them in the 
sum of $5()0.{X). (It ^vill be observed that this 
was an action in tort and it was therefore neces¬ 
sary to take testimony as to the amount of dam¬ 
ages.) 

“The rules in relation to the terms of the Munic¬ 
ipal Court fix the first Tuesday in January, April, 
July and October, and provide that each term shall 
continue until the commencement of the next term. 
In a former case appealed to this Court we had 
occasion to say that no principal is better settled 
or of more universal application than the rule 
that a Court cannot reverse or annul its own 
final decrees or judgment after the close of the 
term in which they have been rendered unless for 
clerical errors or to reinstate a cause dismissed 
by mistake. (Polk and Company vs. Smolik, 44 
App. D. C. 55). This rule remains unchanged in 
the District of Columbia, and also so far as we 
know, in all Federal and, except where changed 
by statute, in all state courts unless, perhaps, 
where it be clearly shown the judgment was ob¬ 
tained by fraud or that it was necessary to cor¬ 
rect some inaccuracy, in matters of form, or set 
aside a clerical error, or that the defendant has 
died before the judgment or some like manner not 
present hero. As to all else, the expiration of the 
term at which the judgment is entered withdraws 
the judgment from the control of the Court”. 
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Fidelity and Deposit Company of Maryland v. Hur¬ 
ley, 63 App. D. C. 377, 72 F. (2d) 927: 

“Except for a clerical error and perhaps some 
other reasons not material here a final judgment 
cannot be set aside after the expiration of the 
term”. 

R. L. Polk d Co. V. SmoUk, 44 App. D. C. 55: 

In this case the Court relied on Sibbold v. U. S., 12 
Peters 488, 9 L. Ed. 1169, in which the Supreme Court 
of the United States spoke as follows: 

“No principle is better settled or of more uni¬ 
versal application than that no court can reverse 
or annul its own final decree or judgments for 
errors of fact or law after the term at which they 
have been entered except for clerical mistakes (3 
Wheat 591; 3 Peters 431) or to reinstate a ciiuse 
dismissed by mistake (12 Wlieat 10) from which 
it follows that no change or modification can be 
made which may substantially vary or atfect it 
in any material thing.” 

In U. S. V. 1,621 Pounds of Fur Clippings, 106 Fed. 
163, the Court said: 

“Unless we are permitted to presume what does 
not appear by the record, the judgment should 
be reversed upon the authority of Bronson v. 
Schulten, 104 U. S. 410, 26 L. Ed. 997, and Phil¬ 
lips V. Negley, 117 U. S. 665, 6 Sup Ct. 901, 29 L. 
Ed. 1013. These cases decide that during the 
term when it is rendered or entered of record a 
judgment or an order, however conclusive its 
character, is under the control of the court pro¬ 
nouncing it, and may then be set aside, vacated, 
or modified; but that after that term, unless steps 
be taken during its continuance by motion or oth¬ 
erwise, errors in a final judgment can only be 
corrected by an appellate court”. 
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Cairo Brewing Co. v, Hogg, 141 Mo. App. 391; 125 S. 
W. 831: 

In this case a judgment rendered after reinstate¬ 
ment of an action at a term subsequent to that at which 
it had been dismissed by plaintitf, was reversed. The 
Court said: 

“It follows * * * * that after the adjournment of 
that term the case was out of court, and the court 
lost all jurisdiction thereof, and was powerless to 
reinstate it, or make any orders in that case at a 
subsequent term without the voluntary appear¬ 
ance and consent of all the parties * * After 
this dismissal and the adjournment of the term, 
this case was out of court as completely as if it 
liad been tried on its merits, and a final judgment 
rendered. ’ ’ 

State ex rel. Croler v. Chillingworth, Judge, et al., 
■•06 Fla. 323, 143 So. 346. In this case the Court said: 

“After a plaintilT has sulYered the dismissal of 
his cause of action, the court is without further 
jurisdiction and has no right to render any judg¬ 
ment in his favor nor any judgment against him. 
The parties are out of Court for every purpose 
other than to carry the order into effect, or to va¬ 
cate or modify the same; and after the expiration 
of the term at which a suit is dismissed the Court 
has no power to reinstate the cause. Gray v. 
Ames, 220 Ill. 251, 77 N. E. 219, 5 Ann Cas. *174; 
note 26 L. R. A. (N. S.) 914. 

“While a judgment dismissing an action at law 
not involving the merits is not a bar to a subse¬ 
quent action, and the same rule applies also to a 
judgment or nonsuit of a 7tolle prosequi, such 
judgment is nevertheless a sufficient disposition of 
the cause then pending to deprive the court of 
jurisdiction to reinstate it after the expiration of 
the term of court at which the judgment of dis¬ 
missal was properly entered.” 
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In the case of Gray v. Amas, 220 Ill. 251, 77 N. E. 219, 
the Court said: 

“No error of law of any kind will justify re¬ 
versing or annulling a decree at a subseciuent 
term in a summary manner on motion * * • After 
the expiration of the term the court is without 
authority to enter an order reinstating the cause 

Alabama Hotel Co. v. J. L. Mott Iron Works, 
80 Fla. 60S; 98 So. 825. 

Farcheimer v. Tarble, 23 Fla. 99, 1 So. 095. 

Nuckolls V. Irwin, 2 Neb. 60. 

Sedg-wick v. Dawkins, 16 Fla. 198. 

Hollow V. Frost and Saddler at aU, 54- Okla. 
578; 154 P. 542. 

Zemurray v. Kilgore, 177 So. 714 (Florida). 

Wilson*s Adm*r. v. Da Loach, et al., 123 Ky. 393; 96 
S. W. 514. 

“We think it clear that an order striking an ac¬ 
tion from the docket, without any reservation or 
qualification, as was done here, is a dismissal 
without prejudice; and, being a final order, the 
court loses jurisdiction to reinstate it after the 
expiration of the term at which it was made.” 

City of Manning vs. German Insurance Company, 107 
Fed. 52. In this case a judgment was rendered in favor 
of defendant during the May, 1899, term of Court. 
During that term no motion or notice of motion, or 
proceeding toward motion, for new trial were made. 
In the next term (November, 1899) plaintiff moved 
for a new trial, and on the 1st day of the May term, 
1900, the motion was granted. The Court said: 

“The only question for our consideration, there¬ 
fore, is whether or not the court below had the 
jurisdiction to grant the motion for the new trial 
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and to avoid the judgment of August 8,1899, after 
the expiration of the term at which it was ren¬ 
dered, in the absence of any motion or notice of 
motion or other proceeding looking to its vacation 
during that term. 

“In Sibbald v. U. S., 12 Pet. 487, 491, 9 L. Ed. 
1167, 1169, Mr. Justice Baldwin, delivering the 
opinion of the Supreme Court, said: 

“ ‘Xo principle is better settled, or of more 
universal application, than that no court can 
reverse or annul its own final decree or judg¬ 
ments, for errors of fact or law, after the term 
in which they have been rendered, unless for 
clerical mistakes (Cameron v. McRoberts, 3 
Wheat. 591; 4 L. Ed. 467, Bank v. Wistar, 3 
Pet. 431, 7 L. Ed. 731); or to reinstate a cause 
dismissed by mistake (The Palmyra, 12 Wlieat. 
10, 6 L. Ed. 531) from which it follows that no 
change or modification can be made, which may 
substantially vary or affect it in any material 
thing. Bills of review in cases of equity, and 
writs of error coram robis at law, are excep¬ 
tions which cannot affect tlie present motion.’ 
“In Bronson v. Schulten, 104 U. S. 410, 415, 26 
L. Ed. 797, 799, Mr. Justice Miller, in delivering 
the opinion of the Supreme Court after declaring 
it to be a general rule that judgments and decrees 
and orders of the courts arc under their control, 
and may be set aside, vacated, modified, or an¬ 
nulled during the term at which they are pro¬ 
nounced, proceeded to say: 

“ ‘But it is a rule equally well established, 
that after the Term has ended, all final judg¬ 
ments and decrees of the court pass beyond its 
control, unless steps be taken during that Term, 
by motion or otherwise, to set aside, modify or 
correct them, and if errors exist they can only 
be corrected by such proceeding by a writ of 
error or appeal as may be allowed in a court 
which, by law, can review the decision. So 
strongly has this principle been upheld by this 



court, that while realizini? that there is no court 
which can review its decisions, it has invariably 
refused all applications for rehearing made 
after the adjournment of tlie court for the Term 
at which the judgment was rendered. And this 
is placed upon the ground that the ease has 
passed beyond the control of the court. Brooks 
V. K. R. Co. (ante 91); Public Schools v. Walker, 
9 Wall. 603 (76 U. S. XIX, 650); Brown vs. 
Aspden, 14 How. 25; Cameron v. McRoberts, 3 
Wheat. 591; Ex parte Sibbald v. U. S., 12 Pet. 
488; U. S. V. Glamorgan, 2 Curtis 236; Brad¬ 
ford v. Patterson, 1 A. K. Marsh. 464; Ballard 
V. Davis, 3 J. J. Marsh 656 * * » 

“In Phillips V. Negley, 117 U. S. 665, a writ of 
error was sued out to review an order vacating a 
judgment, and granting a new trial, which was 
made after the expiration oi the term at which the 
judgment was rendered. In the opinion of the Su¬ 
preme Court in that case the opinion of Mr. Justice 
Miller in the case just cited is carefully reviewed, 
quoted from, and approved in these emphatic 
words: 

“ ‘Although the opinion also shows that, upon 
the facts of that case, the action of the circuit 
court in vacating its judgment after the term 
could not be justified upon any rule authorizing 
such relief, whether by motion or by bill in 
equity; nevertheless the decision of the case 
rests upon the emphatic denial of the power of 
the court to set aside a judgment upon motion 
made after the term and grant a new trial, ex¬ 
cept in the limited class of cases enumerated as 
reached by the previous practice under writs of 
coram vobis, or for the purpose of correcting 
the record according to the fact, where mistakes 
have occurred from the misprision of the clerk. 
We content ourselves with repeating the doc¬ 
trine of this recent decision, without recapitu¬ 
lating previous cases in this court, in which the 
point has been noticed, for the purpose of show- 
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ing their harmony. It has been the uniform doc¬ 
trine of this court.’ 

“These opinions settle the question presented 
in this ease. There are no decisions of the Su¬ 
preme Court to the contrary. * * * The deci¬ 
sions of the Supreme Court are controlling au¬ 
thority in this Court. A careful examination and 
review of them discloses the fact that the uniform 
rule of that court is that judgments at law cannot 
be vacated or substantially modified by the courts 
which rendered them, subsequent to the expiration 
of the terms at which they were entered, in the 
absence of motions or proceedings for that pur¬ 
pose during such terms; and the only exceptions 
to that rule arc that clerical mistakes; such mis¬ 
takes of fact not put in issue or passed upon as 
may be corrected by writ of error coram vobis or 
on motion in lieu of that writ, and mistakes in the 
dismissal of a case, may bo corrected after the 
expiration of the terms. The case before us falls 
under the rule, and not under the exceptions. 
There was no error of fact or mistake of clerk, 
court, or counsel in the proceedings at the May 
Term, 1889. * * * The result was that the term 
ended. The control of the circuit court over its 
judgment ceased. The successful party teas dis¬ 
charged from further attendance, and all the sub¬ 
sequent proceedings without his consent were 
coram non judice and void. Muller v. Ehlers, 91 
U. S. 249, 250, 23 L. Ed. 319; Southern Pacific 
Company v. Johnson’s Adm’x, 69 Fed. 559, 562. 

m * * Order granting the new trial and vacating 
the judgment must be reversed.’’ 

It has been contended that Rule 6 of the Municipal 
Court, which is as follows, has some bearing upon this 
case, viz: 
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“NON-APPEAKANCE OF PARTIES 

6 

“Sec. 1. When all of the parties to a ease are 
absent at the time set for trial, the court shall 
make an entry of ‘no appearance,’ and the papers 
shall be forthwith returned to the Clerk’s office. 

“Sec. 2. F.mlut:e of Deff.ndant to Appear. 
If the defendant fail to appear at the time set for 
trial, the plaintiff may take judgment in all cases 
where an affidavit in accordance with Rule 16 has 
been filed, but in all other cases the plaintiff shall 
be required to prove his case. 

“Sec. 3. Failure of Plaintiff to Appear. If 
the plaintiff, not having filed an affidavit under 
Rule 16, shall fail to appear at the time set for 
trial, the court shall, at the request of the defend¬ 
ant enter a non-suit, or the defendant may have a 
trial. 

“Sec. 4. Landlord and Tenant C.\ses. * • 

Section 3 is the only portion of this Rule which has 
a bearing, if any at all, on the question here. This 
rule provides that where the plaintiff has not filed an 
affidavit of merit and fails to appear at the time set for 
trial a nonsuit may l>e entered. Our adversaries try to 
read into this rule what is not there, namely, that if 
the plaintiff files an affidavit of merit he can forget 
the case, pay no attention to continuances, or the rea¬ 
sons therefor until he has been served with an affidavit 
of defense, and this on the theory of expressio unius 
est exclusio alterius. We doubt if any authority could 
ever be produced that would permit the Court to in¬ 
ject into a rule something that clearly does not appear 
in it. Rules like statutes that are in derogation of 
the common law must be construed strictly and Rule 
16 (Rule 73 in the Upper Court) is directly opposed to 
the common law practice and to the common law, be¬ 
cause its effect is to deprive the defendant of his right 
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to trial by jury. As the Court well knows it was in¬ 
tended to expedite the trial of cases by preventing long 
delays when we were permitted to plead the general 
issue, and sit tight until the case came on for trial 
without any disclosure of the defense. This construc¬ 
tion would overrule the decisions of this Court which 
hold that the rule requiring an affidavit of defense in 
actions ex contractu must be construed most liberally 
in favor of the defendant. (See McCarthy v. Mc¬ 
Carthy, 20 App. D. C. 195; Jones v. Jones, 63 App. 
D. C. 373.) 

In the case of Lawrence vs. Hammond, 4 App. D. 

C. 467, it was said: 

“The 73d rule and the affidavit of defense re¬ 
quired by it are to be liberally construed in favor 
of the defendant’s right to make and maintain his 
defense.’’ 

It was said in the case of Dobbin v. Thomas, 26 App. 

D. C. 157: 

“It is the well settled construction of the 73d 
rule of the lower court that, while the affidavit 
of the plaintiff, which would deprive the defendant 
of his right to trial by jury, is to be construed with 
some strictness, that of the defendant must be ac¬ 
corded a fairly liberal interpretation.’’ 

Laundry Co. vs. Miller, 26 App, D. C. 230. 

In the case of Gleason v. Hoeke, 5 App. D. C. 1, it 
was said: 

“The plaintiff’s affidavit under the Seventy- 
Third Rule of this Supreme Court of this District 
allowing summary judgments in certain instances 
is to be strictly construed while the defendant’s 
affidavit of defense is to be liberally construed. 
Following Lawrence v. Hammond, 4 App. D. C. 
467.” 
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The affidavit of merit and the affidavit of defense 
under Rule 16 and Rule 73 of the Upper Court are no 
part of the pleadings. They are extraneous to the 
pleadings, and after they have served the purpose of 
satisfying the Court that the defendant has a prima 
facie case they drop out entirely. Therefore until the 
affidavit of defense is in, it is subordinate to the regu¬ 
lar conduct of the cause, and the plaintiff has no com¬ 
plaint until in due course the defendant has failed to 
file an affidavit of defense. Before the necessity of 
filing an affidavit of defense arises there are certain 
pleadings which may intervene, such as a motion for 
a better bill of particulars, motion to strike or a de¬ 
murrer. This being true, why then should the plain¬ 
tiff absent himself without any legitimate excuse when 
the case has been called on two occasions, each of which 
he had due notice. 

In the case of Booth vs. Arnold, 27 App. D. C. 287, 
the Court said: 

“A plaintiff cannot convert his affidavit into a 
pleading, and, by anticipating therein a defense, 
require the defendant to negative or defend 
against such new’ matter of claim. To permit this 
w’ould be a conversion of the affidavit into plead¬ 
ings w’hich is clearly not within the contemplation 
of the 73d rule.” 

The Court held in the case of Carmody vs. Simp$07i~ 
Sullivan Co., 44 App. D. C. 39, as follows: 

“Affidavits in support of a declaration and of 
defense form no part of the pleadings (following 
Booth vs. Arnold, 27 App. D. C. 287) and cannot 
be considered in determining whether the adjudi¬ 
cation in the action operates as an estoppel in a 
subsequent action between the same parties.” 
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Phillips V. Santa Ana Times, (California) 63 P. 
(2d) 838 is peculiarly pertinent to the construction 
by implication attempted to be placed on Section 3, 
Rule 6. The legislature had enacted as follows: 

“When, in any action after judgment, a motion 
for a new trial has been made and a new trial 
granted, such action shall bo dismissed on motion 
of defendant after due notice to plaintitf, or by 
the court of its own motion, if no appeal has been 
taken, unless such action is brought to trial within 
three years after the entry of the order granting 
a new trial.’’ 

Judgment for the plaintiff in tliis case was entered 
on Nov’ember 1, 1932. On December 24, 1932, a new 
trial was granted. No further action was taken in the 
case until November 9, 1935, when on motion of the 
defendant the case was set for trial on December 
19,1935. In the meantime, that is to say, on December 
9, 1935, plaintiff gave notice that he would move on 
the day for which the case was set for trial to dismiss 
the case for want of prosecution. It will be observed 
that it was just five days short of the statutory three 
years when this case was set for trial after the motion 
for a new trial was granted. It was contended that by 
the terms of this statute the plaintiff had a full three 
years in which he could do nothing and that the Court 
w’as powerless to act during that period. 

The Court said: 

“The contention thus advanced is ingenious but 
not appealing. It is settled that the superior 
court, without the aid of statutory authority, pos¬ 
sesses the power to dismiss an action because of 
the plaintiff’s failure to prosecute with reasonable 
diligence. Romero v. Snydei*, 167 Cal. 216, 138 
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P. 1002; Vogel vs. Marsh 122 Cal. App. 748, 10 
P. (2d) 791. This inherent discretionary authori¬ 
ty which the court possesse.< remains unimpaired 
unless it is expressly limited by statute. Craig- 
hill V. Ford, 127 Cal. App. 661, 16 P. (2d) 343. 
It is not so limited by the mandatory provision 
of the statute upon which appellant places par¬ 
ticular reliance. All that is there declared is that 
the action shall be dismissed unless brought to 
trial within a period of three years after entry of 
the order granting a new trial. There is no sug¬ 
gestion or intimation that the discretionary power 
inherent in the court to dismiss for failure to 
prosecute is in any respect restricted or limited 
thereby. Appellant asks us to do more than in¬ 
dulge in a liberal construction of a statute. In 
effect, it is intended that we should extend the 
statute’s operation by implication to a subject 
w^hich, in the absence of statutory regulation, was 
properly within the discretion of the trial court. 
Obviously, the purpose of Section 583 is to compel 
expedition in the trial and disposition of causes. 
Since this is true, we find no justification for giv¬ 
ing to the plain language of the act a meaning that 
would seriously limit the discretionary power 
that is inherent in the very nature of the court to 
control the trial and expeditious disposition of 
causes presented for its determination.” 

Inherent Right of Courts to Dismiss. 

Every Court has an inherent right to dismiss a cause 
of action for want of prosecution unless expressly 
prohibited by rule or statute, 

18 C. J. 1191, Sec. 110: ‘‘Want of prosecution 
—general rule. An action may be dismissed or a 
nonsuit granted by the failure of plaintiff to pros¬ 
ecute it with due diligence although the statute 
of limitations will bar another suit unless he pre- 
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sents a sufficient excuse for his failure to pros¬ 
ecute. * * * The power to dismiss a suit for want 
of prosecution exists independently of statute or 
rule of court.” 

Uall et al. City of Austin, 31 Tex. Civ. App. 626; 
73 S. W. 32: 

Plaintiff reached the courtroom about 10 o’clock. 
She was compelled to go downstairs to^ attend an 
infant child and on returning in 15 minutes was 
told the case had been called and dismissed. 
Plaintiff’s counsel was detained at a bank on busi¬ 
ness and reached the courtlooni 25 minutes after 
10 and was informed that plaintiff’s case had been 
dismissed. 

“In the absence of a statutory prohibition, 
every court has the power to dismiss a suit for the 
want of prosecution; and unless it be shown that 
the exercise of that power has been abused, such 
action is not subject to revision on appeal. * * • 
It is necessary, in order to properly dispatch the 
business of courts, and it is also a duty resting 
upon attorneys, that the latter be present when 
their cases are called; and a strong showing ought 
to be made, to excuse the absence of an attorney 
on such an occasion.” 

Davis V. Northern Pac. Ry. Co., 179 Minn. 225, 229 
N. W. 86: 

‘ ‘ court has inherent power to dismiss suit for lack 
of diligence in prosecution and inexcusable laches 
independently of statute. * * * The power to so 
dismiss is inherent in the court and exists inde¬ 
pendently of statute.” 

Lieh V. Lager et al., 49 P (2d) 887, 9 Cal. App. (2d) 
324: 

• * it is an inherent right, and therefore one 
existing independent of statute, to dismiss a suit 


I 
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for a failure to prosecute it with due diligence 
• • • The question of diligent prosecution is one 
largely committed to the discretion of the lower 
court.” 

Harris v. Dicthison et aL, 132 Cal. App. 448, 23 P. 
(2d) 68: 

“Whether action should be dismissed for unrea¬ 
sonable delay in prosecution was within court’s 
sound discretion.” 

Craighill v. Ford, 127 Cal. App. 661, 16 P. (2d) 343: 

“Court of record has inherent discretionary 
power to dismiss action for want of prosecution, 
except as limited by statute.” 

Steinbauer v. Bon-desen, et al., 125 Cal. App. 419, 14 
P. (2d) 106. 

“Independently of express authority therefor, 
courts have inherent power to dismiss actions for 
unreasonable delay in prosecution.” 

“Duty rests upon plaintiff at every stage of pro¬ 
ceeding to expedite his case to final determina¬ 
tion. ’ ’ 

Colorado Eastern Railway Co, v. Union Pacific Rail¬ 
way Co., 94 Fed. 312: 

“This is a very proper rule, but in the absence 
of such a rule, every court has the power to dis¬ 
miss a cause for want of prosecution. It is a mat¬ 
ter of judicial discretion, and is frequently exer¬ 
cised.” 

Raine v. Ennor, et al., 39 Nev. 365; 158 P. 133, 134: 

“It is the inherent right of the courts, and 
therefore one existing independently of any stat¬ 
ute, to dismiss a suit for failure to prosecute it 
with due diligence.” 
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Gray et al. v. Times-Mirror Co. 11 Cal. A. 155; 104 
P. 481: 

“if he who starts the law in motion does not 
with reasonable promptness pursue all the steps 
necessary to bring the litigation to an end he 
should suffer the penalty of his default.” 

First National Bank of Houston et al. v. Fox et al., 
121 Texas 7, 39 S. W. (2d) 1085: 

“It is a well-established rule that in the absence 
of statutory prohibition, every court has the 
power to dismiss a suit for want of prosecution.” 

Respectfully submitted, 

ROSSA F. DOWNING, 
THOMAS F. GOWEN, 

HILDA MARIE JACKSON, 
Attorneys for Plaintiff in Error. 
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IN THE 


United States Court of Appeals for the District 

of Columbia 

January Term, 1938. 

No. 7098. 

H. SERKOWICH, 

Plaintiff in Error, 
vs. 

JUSTUS S. WARDELL, Receiver of District 
National Bank of Washington, D. C., 
Defendant in Error. 

BRIEF FOR JUSTUS S. WARDELL, AS RECEIVER 
OF DISTRICT NATIONAL BANK OF WASH¬ 
INGTON, DEFENDANT IN ERROR. 

Statement of Case. 

On February 24, 1936 Norman R. Hamilton, as the 
then Receiver of District National Bank of Wash¬ 
ington, D. C., brought an action in the Municipal 
Court of the District of Columbia against H. Serko- 
wich, defendant, (now plaintiff in error in this Court), 
on a certain promissory note (R. 1) executed by Ser- 
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kowich as maker, dated July 7, 1933 and payable 
thirty days after date to the order of District Na¬ 
tional Bank of Washington, D. C., in the sum of 
$250.00, with interest at 6%. In accordance with Rule 
16 of the municipal court, in addition to the particu¬ 
lars of demand (E. 1), the Receiver filed an affidavit 
of merit (R. 2) so as to entitle him to judgment in 
the event defendant ultimately failed to file an affi¬ 
davit of defense. 

Summons was issued on the day the suit was filed, 
namely, on February 24, 1936, and it was returnable 
March 8, 1936. No service was obtained under this 
writ, and on April 9, 1936 an alias summons was 
issued, returnable May 4, 1936. No service was had 
under the alias writ (R. 3). 

Norman R. Hamilton having resigned on July 2, 
1936, Justus S. Warded was appointed by the Comp¬ 
troller of the Currency of the United States as Re¬ 
ceiver of District National Bank of Washington, D. 
C., and on December 29, 1936 was substituted in the 
foregoing cause in the municipal court as party plain¬ 
tiff in the place and stead of Hamilton (R. 3). 

Owing to the fact that there were numerous sub¬ 
stitutions in the cases pending in the municipal court, 
and also because they were made during the Christ¬ 
mas holidays, considerable time expired before the 
substitution in the instant case was physically written 
on the dockets so that alias summons on behalf of 
the substituted plaintiff could be issued. 

On March 27, 1937 alias summons was issued, re¬ 
turnable April 20, 1937, and on April 16, 1937 service 
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was accepted by R. F. Downing, as attorney for Ser- 
kowich, (R. 3, and brief of plaintiff in error, p. 2). 

On the return day of the case, namely, on April 20, 
1937, the following occurred (R. 4): Plaintiff, by one 
of his attorneys, Kahl K. Spriggs, appeared and ask¬ 
ed for judgment, which was granted. However, after 
the call of the cases Thomas F. Gowen, Esquire, asked 
said counsel for plaintiff for a continuance, to which 
counsel consented, and the case was therefore con¬ 
tinued at the request of the defendant to April 28, 
1937. No judgment therefore, was entered for plain¬ 
tiff. As a condition precedent to consent to such con¬ 
tinuance, however, counsel for plaintiff, in accord¬ 
ance with the rules, required Thomas F. Gowen to 
enter his appearance for the defendant, which was 
done. Thomas F. Gowen is an associate of Rossa F. 
Downing.' 

The case was therefore continued to April 28, 1937, 
and on that day counsel for the Receiver was present 
in Court and the following occurred (R. 5): The de¬ 
fendant, through counsel Rossa F. Downing, asked 
for a further continuance, prior to the call, of some 
thirty days for the stated purpose of taking some 
depositions. Said counsel for plaintiff suggested that 
an affidavit of defense should be filed before any at¬ 
tempt was made to take depositions, and refused to 
consent to a continuance of thirty days, but did con¬ 
sent to a continuance to May 10, 1937, which was 
granted in the usual course obtaining as to consent 
continuances. 
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The case was continued, therefore, until May 10, 
1937. It will be observed that both continuances 
were for the defendant; that the defendant had not 
hied an affidavit of defense, although from the record 
his counsel had been in possession of the papers 
since April 16, 1937 (R. 3) and the suit was one on a 
promissory note executed by the defendant as maker. 
Furthermore, there was no suggestion that the de¬ 
fendant was not available to execute an affidavit of 
defense, and the brief of plaintiff in error (page 2) 
negatives any conclusion that ho was not in the Dis¬ 
trict of Columbia. 

On May 10, 1937 counsel for the Receiver appeared 
in the municipal court and the following occurred (R. 
5): A further continuance was requested by counsel 
for defendant upon the representation that such coun¬ 
sel were about to be engaged in a trial in the District 
Court of the United States for the District of Colum¬ 
bia, and the case was therefore continued for the de¬ 
fendant to May 19, 1937. It will be noticed that Serko- 
wich had still not filed an affidavit of defense. 

On May 19, 1937, the case was continued for the 
defendant to May 26, 1937. Counsel for the Receiver 
was not present at that time, and, as stated to the 
court below at the time of the hearing of the motion 
to vacate and set aside the motion of May 26, 1937, 
and as repeated in the last paragraph of page 4 of 
the verified objections to the allowance of the writ 
of error, filed in this Court, counsel for plaintiff was 
not present in the municipal court on May 19, 1937, 
because it was his understanding that counsel for 
Serko^v^ch were to apprise him as to when the case 
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which they were about to try in the District Court of 
the United States for the District of Columbia had 
been completed. Such information was never given 
to counsel for the Receiver. 

Even on May 19, 1937 counsel for Serkowich had 
not filed an aflSdavit of defense. 

On or about May 19, 1937 counsel for Serkowich 
wrote counsel for the Receiver a letter (R. 5) as fol¬ 
low’s : 

“May 19, 1937 

“Kahl K. Spriggs, Esq., 

Attorney at Law, 

Southern Building, 

Washington, D. C. 

*‘Re: Hamilton, etc., vs. Serkowich. 

“Dear Mr. Spriggs: 

“I was present this morning in Judge Scott’s 
Court. The Serkowich case was called twice, and 
I took another continuance to May 26. 

“I would like to talk to you about this case. It 
is very peculiar. 

‘ ‘ Sincerely, 

“(Sgd.) R. F. DOWNING.” 

On May 26,1937 the defendant sought and obtained 
from the municipal court a dismissal of the cause on 
the ground of want of prosecution by the plaintiff 
(R. 3). Counsel for Receiver was not present in 
court at that time, owing to the letter of May 19 of 
counsel for Serkowich, suggesting further negotia¬ 
tions in the case. Since counsel for Sericowich had 
solicited further negotiations in the case it was com¬ 
pletely unthought of that any such motion to dismiss 
the case for w’ant of prosecution would be made. 
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On June 22, 1937 and prior to the expiration of the 
term during which the motion of counsel for Serko- 
wich dismissing the case for want of prosecution was 
granted, counsel for the Receiver sent the following 
letter (R. 6) to counsel for Serkowich: 

“June 22, 1937 

“Rossa F. Downing, Esquire, 

515 Woodward Building 
Fifteenth and H Streets, X. W., 

Washington, D. C. 

“Dear Mr. Downing: 

“Please let me know what your disposition is 
in the case of Hamilton, et al vs. Serkowich. 

“I will be glad to talk with you about the case 
at any time and will appreciate your getting in 
touch with me conveniently soon as you can as 
I want to leave on my vacation by the first of 
July. 

“Very truly yours,” 

to which counsel never replied, nor did he reveal that 
he had sought and obtained a dismissal of the cause 
on May 26, 1937 (R. 7). 

In October of 1937, very shortly after learning of 
the order of May 26, 1937, counsel for the Receiver 
filed a motion to vacate and set aside that order (R. 
4), which on X^ovember 8, 1937 was taken under ad¬ 
visement, and granted on December 6, 1937, after 
full argument, both oral and written. In order to 
avoid repetition, attention is invited to the motion of 
counsel for the Receiver to vacate and set aside order 
dismissing the case for want of prosecution, which 
begins on page 4 of the Record. 
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ARGUMENT. 

L 

The writ of error should be dismissed because the 
order complained of was not a final judgment. 

Notwithstanding this Court has granted the appli¬ 
cation for writ of error, it is respectfully submitted 
that the order of the municipal court granting the 
motion of the Receiver to vacate and set aside the 
order of May 26, 1937 dismissing the case for want 
of prosecution was not a final judgment which may 
be reviewed here. Title 18, Sec. 29 (p. 160) of the 
District of Columbia Code of 1929 provides that 
“any party aggrieved hy any final judgment of the 
municipal court may seek a review thereof by the 
Court of Appeals of the District of Columbia * • • 
setting forth the trial and judgment therein * * 

A final judgment means one which disposes of the 
subject matter of the controversy or terminates the 
litigation between the parties on the merits. Bostunck 
V. Brinkerkoff, 106 U. S. 3; ’National Bank v. Smith, 
156 U. S. 330; Chappell v. 0^Brian, 22 App. D. C. 190. 

Moreover, it has been held that an appeal or writ 
of error may not be had from an order setting aside 
an order, judgment or decree of dismissal for non¬ 
suit. 

Hanson v. Cutter, 203 Wis. 55; 

Whitaker v. Wright, 98 Fla. 500, 123 So. 857; 

City of Goldsboro vs. Holmes, 183 N. C. 203, 
11 S. E. 1; 

Hay good v. Pirikey, 112 Okla. 30, 230 P. 542; 

Bain, Adm. v. Bain, 106 N. C. 239, 11 S. E. 
327. 

i 
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Of course, non-suit is the genus of which dismissal 
for want of prosecution is a species. See 9 R. C. L., 
pages 191 to 193; 18 C. J. page 1145. 

In the case of R. L. Polk & Co, v. Smolik^ 44 App. D. 
C. 55, an order vacating a judgment of dismissal of a 
case and reinstating the same was considered to be an 
interlocutory order, and went up on an appeal allowed 
by the court. This would seem to be an express ad¬ 
judication by this court that an order vacating an or¬ 
der of dismissal is not a final judgment. 

It is respectfully submitted that the application for 
writ of error should be dismissed upon the ground 
that there has been no final judgment rendered in this 
cause in the Municipal Court. 

11 . 

The action of municipal court reinstating case was 
right on merits, and should be affirmed. 

It is resi)ectfully submitted the action of the munic¬ 
ipal court in vacating the order of dismissal and rein¬ 
stating the cause was right on the merits and should 
be atfirmed here. 

The suit was instituted within the time required by 
law. The statements appearing on page 2 of the brief 
of plaintiff in error relating to the obtaining of service 
on Serkowich are not material to the question here; 
and even if they were, they seem to be directed to the 
failure of the United States marshal to be able to serve 
the defendant. 
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The affidavit of H. Serkowich (R. 9) also has no 
bearing on the question presented here, and, it seems, 
should not be considered. Counsel for plaintiff in 
error, on page 5 of their brief, appear to believe such 
affidavit should be considered by this Court in an ad¬ 
judication here of the merits of the case. The affidavit 
was filed on or about November 2, 1937, long after the 
municipal court had dismissed the case for want of 
prosecution, and consequently, its contents could not 
have been in the mind of that court on May 26, and 
were not before it. The affidavit, which was made for 
the purpose of opposing the motion of the Receiver to 
vacate the order of dismissal, does not disclose facts 
sufficient to withstand a motion for judgment in the 
municipal court, as the suggestion that Serkowich was 
not to be bound on the note could not be made. Specht 
V. Howard, 16 Wall. 564; Brown v. Spojfard, 95 U. S. 
474; Martin v. Cole, 104 U. S. 30. It is significant that 
the defendant below did not see fit to present this de¬ 
fense so that it might be tested out on the merits, for 
its contents could be shown to be without substance. 

Counsel for Receiver was present on the first three 
occasions the case came before the municipal court, and 
at all of such times counsel for Serkowich, not having 
filed an affidavit of defense, was asking for extensions 
of time—delay. On April 28, 1937, for example, the 
defendant’s reason for a continuance (R. 5) was that 
he desired to take depositions. Of course, depositions 
would not be taken until such time as an issue was 
made and a defense filed. 

The second continuance to May 10 was at the re¬ 
quest of the defendant, because it was stated that his 
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counsel intended to be engaged in a trial of a case in 
the District Court (R. 5). Counsel for the Receiver 
had been informed by counsel for Serkowich that it 
was doubtful whether the latter could file an affidavit 
of defense in this case which would be sufficient to 
withstand a motion for judgment (R. 5). As stated to 
the court below, and as appears in the objections to the 
allowance of the writ of error in this Court (page 4) 
it was understood that counsel for Serkomch would 
advise Receiver’s counsel when the case in the District 
Court was terminated in the indefinite future and since 
the defendant had filed no affidavit of defense and was 
seeking indulgence of counsel for the Receiver, the 
obligation was imposed upon him to advise when he 
expected to raise an issue. The universal practice is 
that the obligation to take care of continuances which 
are sought or contemplated by a defendant rests upon 
such defendant. Under those circumstances there was 
no appearance by counsel for the Receiver on !May 19, 
1937, since he had received no affidavit of defense or 
word whatsoever from opposing counsel. 

It is clear, therefore, that up to May 26,1937 counsel 
for the Receiver had been diligent in the case, had ex¬ 
tended every courtesy to counsel for Serkowich, and 
had carried out the ordinary duties imposed upon coun¬ 
sel in accordance with the usual and regular practice in 
the municipal court. 

AVe come, therefore, to the situation presented on 
May 26, 1937. At that time counsel for the Receiver 
had still not received an affidavit of defense. There 
was still nothing in the case which called for a trial. 
That a trial had not been had earlier was entirely owing 
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to defendant. A letter had been received (R. 5) show¬ 
ing that counsel for Serkowich was asking further in¬ 
dulgence, for it was said in the letter 

“I would like to talk with you about this case. It 

is very peculiar.” 

It might be said at this point that this request on the 
part of counsel for Serkowich is inconsistent with the 
position in his affidavit; (R. 11) wherein he states that 
he was dealing with counsel at arm’s length and w’ould 
defeat the case if he could legally do so. Manifestly, 
counsel for the Receiver would not have given the de¬ 
fendant in the municipal court the continued indul¬ 
gence of extensions of time had the situation been as 
counsel for Serkowich characterizes it in his affidavit. 
Moreover, the letter of May 19 (R. 5) itself refutes 
contentions of plaintiff in error in this regard. 

Counsel for the Receiver did not appear, therefore, 
on May 26, 1937 in the municipal court, in view of the 
letter of May 19, requesting further conversation and 
negotiation concerning the case. Since an affidavit of 
defense had not been filed, without doubt under the 
usual practice and custom in the municipal court, coun¬ 
sel for the Receiver could at that time, by appearing 
in court, have taken judgment against Serkowich be¬ 
cause on the state of the record as it then stood, the 
defendant, as a resident of the District and maker of 
the note in suit, was not in position to obtain a further 
continuance from the court without the consent of 
counsel for the Receiver. Such cases are not continued 
by the municipal court at the request of a defendant, 
without the consent of plaintiff, where no affidavit of 
defense is filed, unless some very good reason is ad- 
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vanced why such continuance should be granted. Un¬ 
der the circumstances, therefore, the letter of May 19, 
was taken in its natural import as a request for a fur¬ 
ther continuance or indulgence, and counsel did not ap¬ 
pear in deference to the suggestion of further confer¬ 
ence under assumption that the case would, pending 
such conference, go to the files under Rule 6 (from 
which either party could bring the case before the 
court upon two days’ written notice to the other), or 
that counsel for Serkowich would, in keeping with the 
usual obligations imposed upon one seeking further 
negotiations, or extension of time, continue the case so 
as to enable his own request to be met. Most assuredly 
did counsel think that no such motion as was made by 
the defendant would be presented to the court on May 
26, after having received the request of May 19, and it 
was indeed a surprise, to say the least, that such mo¬ 
tion was made. 

MTiat representations were made to the court on 
May 26, 1937 to induce the order dismissing the case 
for want of prosecution counsel for the Receiver of 
course do not know. The Court’s attention is invited 
to the record on page 7, and particularly the fourth 
paragraph thereof. It is indeed significant that in the 
pertinent portion of the affidavit of counsel for Serko¬ 
wich (R. 12) there is no pretense that the municipal 
court was ever informed of the letter of May 19 to 
counsel for the Receiver or its contents. 

The lower court had before it all the matters stated 
in the motion of counsel for the Receiver and the op¬ 
posing affidavits, and suffice it to say that the conten¬ 
tions of counsel for Serkowich were rejected, as evi- 
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denced by the granting of the motion to reinstate the 
cause. Manifestly, it is within the peculiar knowledge 
of the municipal court as to what representations were 
made to induce its action in dismissing the case for 
want of prosecution on May 26, 1937, and having con¬ 
sidered all of the matters of fact advanced, its action 
should stand in the absence of a clear showing of abuse 
of discretion, Hallowell v. Darling, 32 App. D. C. 405, 
and cases cited therein. 

Moreover, counsel for Serkowich did not reply to the 
letter of June 22, 1937 (R. 6), although he knew of the 
action taken previously by the court pursuant to his 
own request. Counsel surely would be in duty bound 
to respond to the letter of June 22, 1937 as a response 
to his request of May 19, even assuming he did not 
have any previous oral answer, although this was con¬ 
troverted (R. 6) by counsel for the Receiver. 

The astonishing position is taken on page 5 in the 
brief of counsel for plaintiff in error that there was no 
obligation even to reply to the letter of June 22, not¬ 
withstanding the request of May 19 and action before 
the municipal court on May 26, 1937! It should be 
said the term did not end on June 30, as counsel state 
in their brief, but on July 5, 1937, as the new term did 
not begin until the first Tuesday in July. 

The general rule is that an order may not be set 
aside after the expiration of the term during which it 
was granted. This is the burden of most of the argu¬ 
ment appearing on pages 8 to 15 of the brief of plain¬ 
tiff in error. The well known exceptions to such rule, 
however, are that such judgment may be set aside 
after the expiration of the term during which it was 
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rendered if obtained by fraud, over-reaching, or sur¬ 
prise. Tubman v. Railroad Co., 20 App. D. C. 541 (Re¬ 
ported in the Supreme Court in 190 U. S. 38); Talia¬ 
ferro V. Carter, 63 App. D. C. 304. The municipal 
court, by its action in setting aside the order of dis¬ 
missal, has considered that the record before it, in¬ 
cluding the omission of counsel for Serkowich to make 
known the contents of the letter of May 19, was suffi¬ 
cient to bring the case within the above exceptions. Its 
action necessarily resulted, among other things, from 
its own peculiar knowledge concerning the representa¬ 
tions which were made to it on May 26,1937, when the 
case was dismissed, as well as from a choice as to the 
accuracy of the matters and things advanced by re¬ 
spective counsel. 

It is respectfully submitted the order complained of 
here was right and should stand, and the action of the 
municipal court affirmed, on the merits. 

EL 

Rules of Court 

There is still another reason why the action of the 
municipal court should be affirmed. Rule 6 of that 
court is as follows: 

“NON-APPEARANCE OF PARTIES. 

“Sec. 1. When all of the parties to a case are 
absent at the time set for trial, the court shall 
make an entry of ‘no appearance,’ and the papers 
shall be forthwith returned to the Clerk’s office. 

“Sec. 2. Failure of Defendant to Appear. If 
the defendant fail to appear at the time set for 
trial, the plaintiff may take judgment in all cases 
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where an affidavit in accordance with Rule 16 has 
been filed, but in all other cases the plaintiff shall 
be required to prove his case. 

“Sec. 3. Failure of Plaintiff to Appear. If 
the plaintiff, not having filed an affidavit under 
Rule 16, shall fail to appear at the time set for 
trial, the court shall, at the request of the defend¬ 
ant enter a non-suit, or the defendant may have a 
trial. 

“Sec. 4. Landlord AND Tenant Cases. * * 
Moreover, the municipal court on August 4, 1936 made 
the following order (64 \V. L. R. 721): 

“MUNICIPAL COURT OF THE DISTRICT OF 
COLUMBIA SITTING IN BANC. 

“Order. 

“Ordered, this fourth day of August, 1936, that 
all pending cases filed in this Court on or before 
October 15, 1933, and which have not been finally 
disposed of on the date hereof shall be set down 
for trial or other final disposition by the parties 
hereto on or before December 1, 1936. 

“It is further ordered, that upon failure of the 
parties or counsel to comply with this order said 
causes shall stand dismissed for want of prosecu¬ 
tion and the clerk shall in each case make an entry 
in the dockets, showing such dismissal as of De¬ 
cember 1, 1936. 

“It is further ordered, that no motion to revive 
or reinstate any cause so dismissed, shall be enter¬ 
tained by the Court, or any Judge thereof, for any 
cause, after January 1, 1937. 

“George C. Aukam, 
Presiding Judge.” 

It may be seen there are alternative conditions im¬ 
posed by Section 3 of the rule as precedent to right of 
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a defendant to have a non-suit when the plaintiff does 
not appear (it should be remembered the instant case 
was dismissed by lower court on motion of defendant): 
the first condition is the absence of an affidavit under 
rule 16, or as it is commonly called, an affidavit of 
merit, and the second is that the failure to appear is 
at the time set for trial. The defendant below* met 
neither of those conditions. An affidavit of merit was 
filed (R. 2), and the case was not set for trial on May 
26, 1937, as there w’as nothing to try on that day be¬ 
cause no defense had been filed. The case had been 
continued from time to time until May 26, but was 
never set for trial. 

It may be helpful here to say that under the rules of 
the municipal court, cases over $500.00, exclusive of 
interest and costs, are called Class A suits and those 
under the above amount are termed Class B actions. 
Class B suits which are not ex contractu are at issue 
on the return day and every continuance date there¬ 
after, without the necessity of any defense being filed. 
Class A cases require formal pleadings whether they 
are ex contractu or not. Rule 16 of the municipal 
court applies both to Class A and B contract actions 
and is comparable to the 73rd Rule of our District 
Court. To entitle a defendant to trial in contract cases 
of either class an affidavit of defense must be filed. 

Thus it is plain that since the instant case wras one 
on contract in which an affidavit of merit under Rule 
16 was filed, and to which no defense w*as filed, which 
would entitle defendant to trial. Section 3 of Rule 6, 
supra, forbade the defendant from obtaining the action 
sought and had on May 26, 1937. 
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It is repeated that non-suit is the generic term em¬ 
bracing dismissal for want of prosecution. 9 R. C. L., 
pages 191 to 193; 18 C. J., page 1845. 

The foregoing, it is respectfully submitted, is the 
proper interpretation of Rule 6, the one which obtains 
in the municipal court, and also that accepted by such 
court in the instant case as evidenced by the granting 
of the motion on behalf of the Receiver. 

The interpretation of the rule given by counsel for 
plaintiff in error as appearing on page 16 of their brief 
is inaccurate, and the rule does not permit a plaintiff 
who has filed an affidavit of merit to “forget” the case. 
Such suggestion results from a misconception of the 
full effect of the rules of that court. It simply means 
that a verified claim ex contractu mav not be dismissed 

w 

at the instance of a defendant who has not been able 
to deny the merits of it under oath, or who has by his 
own delay failed to interpose a defense. 

The case of Taliaferro v. Carter, 63 Appeals D. C. 
304, cited on page 8 of brief of plaintiff in error does 
not militate against the above contentions, but on the 
contrary supports them. In the first place the facts in 
that case as disclosed by the transcript of record, were 
entirely different from those here. Moreover, the case 
was one in tort and under the rules of the municipal 
court then, as now, such cases are at issue on the return 
day and every continuance date thereafter. They are 
consequently set for trial on each continuance date. 
Furthermore, that case did not involve a motion to dis¬ 
miss for want of prosecution, but on the contrary was 
concerned with the setting aside of a judgment for 
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$500.00, at the instance of the defendant after the term 
had expired. 

None of the cases cited on pages 17 and 18 of brief 
of opposing counsel is in point. All of them deal with 
the manner in which affidavits of merit or defense are 
to be construed. The Santa Ana Times case, 63 P. (2) 
838, cited on page 19 of counsel’s brief dealt with a 
statute expressly providing for due notice to plaintiff 
of motion to dismiss, and is otherwise not in point on 
the facts. The analysis of it given by plaintiff in error 
would seem to have the plaintiff asking for a dismissal 
of its own case for want of prosecution. 

Rules of court have the force and effect of law, and 
are binding on both courts and litigants, and litigants 
are entitled to rely on such rules and presume they will 
not be violated. 

Drew V. Hogan, 26 App. D. C. 55, at pages 62 
and 63; 

Johnson-Wynne Co. v. Wright, 28 App. D. C. 
375; 

Murphy v. Gould, 39 App. D. C. 363; cert. den. 
226 U. S. 613; 

Clawans v. Whiteford, 60 App. D. C. 412; cert, 
den. 287 U. S. 605. 

It is respectfully submitted that the action of the 
court below in dismissing the case, being contrary to 
its rules was void or at least operated in such manner, 
as to be set aside notwithstanding the expiration of the 
term. 

MacFarland v. Saunders, 25 App. D. C. 438; 

Stolman v. Boston Furniture Co., 120 Conn. 
235,180 A. 507; 
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Fowler v. Fowler, 190 N. C. 536; 

15 R. C. L. (Sec. 154) 702; 

34 C. J. 274. 

Finally, the plaintiff in error cites cases relating to 
the inherent power of the court to dismiss cases for 
want of prosecution. It is not necessary to decide 
whether under the circumstances shown in the instant 
case, the municipal court has such inherent power, be¬ 
cause the court of its own motion did not act on May 
26,1937. The case was dismissed by motion of counsel 
for plaintiff in error and the entry was (R. 3) “upon 
motion of the defendant * * Section 3, Rule 6, 

it is respectfully submitted, aside from the facts of 
the case, did not permit such motion in this case to be 
made by the defendant, but on the contrary forbade 
him to make it. 

Furthermore, the municipal court is not a court of 
general jurisdiction but is one of special, limited, statu¬ 
tory jurisdiction. It does not have, it is submitted, the 
inherent powers of the nisi prius courts. 

The Corpus Juris quotation on page 20 of counsel’s 
brief is incomplete, as there should be added: 

‘ ‘ although it has been held that affirmative expres¬ 
sion in a statute providing for dismissal deprives 
the court of its discretionary powers to dismiss an 
action except as therein provided.” 

This supports the contention of the Receiver as to the 
force of Rule 6, and the order in banc of the municipal 
court, supra, since rules of court have the effect of 
statute. Drew v. Bogan, supra. 

In addition, the leading case cited in notes 18 and 19 
(18 C. J. 1192) affirming the power to dismiss cases 
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independently of statute or rule of court, is Buck v. 
Felder, 208 Fed. 474. This case referred to the power 
of a court of equity in the absence of any rule or stat¬ 
ute on the subject to dismiss a case for want of dili¬ 
gence in its prosecution. The Court’s attention is in¬ 
vited to this case, as it supports the position of the 
Receiver rather than that of Serkowich. 

An examination of the cases relating to the “inher¬ 
ent” power of a court of general jurisdiction to dis¬ 
miss, will disclose, it is believed, (aside from entirely 
different factual situation from that here) that in every 
instance there was either a statutorv authoritv or rule 
of court therefor, or the statutes and rules of court 
were silent on the subject or formal notice of a motion 
to dismiss was served on plaintiff or counsel. 

Even where such rule validly exists a defendant "who 
has contributed to the delay may not be heard to urge 
it. Certainly a defendant who is himself in default can¬ 
not do so. The plaintiff in error never sought to have 
the case determined on its merits but on the contrary 
used the confidence, indulgence, and courtesy of coun¬ 
sel for the Receiver to such counsel’s disadvantage. 
The theory of counsel for plaintiff in error is that Re¬ 
ceiver’s counsel should appear in court for numerous 
continuances on behalf of Serkowich, while no defense 
is presented and his counsel in the meantime making 
requests for further indulgence, indicating no defense 
is forthcoming, until at some remote time in the future 
Receiver’s counsel should disregard such requests and 
peremptorily ask for judgment. It is hardly to be as- 
smned that a plaintiff should be required to go that 
far to escape a finding of lack of diligence. 
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It is to be observed that the statute of limitations 
has run as to any new action against Serkowich. He 
still has a right to present any defense he has on the 
merits in the municipal court. The suggestion that the 
statute of limitations has run against Salmaggi made 
in the affidavit of counsel for Serkowich (R. 12) is un¬ 
tenable. 

The municipal court to which all these facts and ar¬ 
guments were presented, being peculiarly in possession 
of the knowledge concerning the representations made 
by counsel for Serkowich, and in addition being aware 
of the above-mentioned effect of its rules, granted the 
motion to vacate its own order and reinstated the 
cause. It is respectfully submitted that such action 
was not only not an abuse of discretion, but also was 
proper under the circumstances. 

Conclusion. 

For the foregoing reasons, it is respectfully sub¬ 
mitted that the action of the municipal court should be 
affirmed. 

Respectfully submitted, 

Brice Ciagett, 

Charles E. Wainwright, 

Ejv.hl K. Spriggs, 

Attorneys for Defendant in Error. 




